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APPELLEE'S BRIEF 
JURISDICTION 

The jurisdiction of the United States District 
Court to entertain appellant's petition for a writ of habeas 
corpus was conferred by Title 28, United States Code, section 
2241. The jurisdiction of this Court to review the denial 
of the writ is conferred by Title 28, United States Code, 
section 2253, which makes a final order in a habeas corpus 
proceeding reviewable in the Court of Appeals when a certifi- 
cate of probable cause has issued. 

STATEMENT OF PROCEEDINGS 

This is an appeal from an order dated May 4, 1967, 
by the Honorable Oliver J. Carter, United States District 
Judge for the Northern District of California, dismissing 
a petition for writ of habeas corpus filed by appellant. 


alee 


(RT 27-29). The proceedings in the state and federal courts 
from which this appeal derives are as follows: 

After a trial by jury in Los Angeles County, in 
which he was represented by counsel, appellant was convicted 
of two counts of violating California Penal Code section 459 
(burglary), two counts of violating section 288(a) of the 
Penal Code (sex perversion), and one count of violating 
section 286 of the Penal Code (crime against nature). 

The established facts of record underlying these 
convictions are that on February 21, 1963, appellant entered 
a house with the intent to commit a felony, and while there, 
using threats to her life and to the lives of her parents, 
committed three sex offenses upon a fourteen year old girl. 
Four nights later, on February 25, 1963, again breaking into 
the same home, appellant proceeded to the bedroom which the 
Pir’ bad previously occupied. However, the girl's father 
who was occupying her bedroom as a precautionary measure, 
frightened appellant away, so that he was unable to accomplish 
his felonious Rcettine. oe The burglaries of which appellant 
was convicted were found to be of the first degree, and the 

ue moaemtactsmot record are set forth in Peoples: 
Mitemsemes Cal.2d 764 (1965), 48 Cal.Reptr. 139, 408 P. 2d 
747, and in the unpublished opinion of People v. Hicks, 
Crim. No. 9398, April 26, 1965, attached hereto as Exhibit 
"A", The decision by the Court of Appeal was of course 


vacated when the Supreme Court granted the petition for 
hearing. 


trial court sentenced appellant to five consecutive sentences. 

Appellant appealed from the judgment entered against 
Wiebe the District Court of Appeal for the State of 
California, Second Appellate District. The District Court 
Gt fppeat aifirmed appellant's convictions, but held that 
appellant had been improperly sentenced under California Penal 
Code section 654 prohibiting the imposition of multiple punish- 
ments. The Court ruled that appellant could not be sentenced 
for the three sex offenses for which he had been convicted, 
but that sentences could only be imposed for the two burglary 
Cem a@ceur1ons. Ihe court also ruled in pertinent part that: 
"Appellant does not question the sufficiency of the evidence. 
It is clear that the evidence amply sustains the convictions." 
See Exhibit "A", page 2. 

Appellant petitioned for and was granted a hearing 
Eyeere oupreme Court of California. That court, in People v. 
beteks, 035 Cal.2d 764, 48 Cal. Reptr. 139, 408 P.2d 747 (1965), 
held that under the California statute prohibiting multiple 
punishment, five consecutive sentences could not be imposed 
upon appellant for the five offenses of which he had been 
convicted. However, the Court ruled that appellant properly 
should have been sentenced for the three sex convictions which 
occurred on February 21, 1963, and for the burglary which 
occurred on February 25, 1963. Thus, the Supreme Court 


reversed the judgment insofar as sentence was imposed for the 
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first burglary conviction, and affirmed it in all other respects. 
Appellant later filed a petition for habeas corpus with the 
California Supreme Court, which was denied on July 6, 1966. 

Thereafter appellant filed a petition for writ 
of habeas corpus with the United States District Court for 
the Northern District of California (RT 1-26). The District 
Court on May 4, 1967, issued its order permitting appellant 
Comprececd in forma pauperis, but dismissing his petition 
for the following reasons (RT 27-28): 

Cis First, the court held; thatvdespite appel= 
lant's contention that his conviction was based upon insuf- 
Eictent evidence, his petition showed on the face of it that 
Piezeswas some evidence for his conviction, and that the most 
that appellant's petition showed was that an evidentiary 
conflict was decided against him. Accordingly, the court 
held that there was no showing from the face of the petition 
that appellant's conviction was so totally devoid of eviden- 
tiary support as to be invalid under the due process clause 
of the Fourteenth Amendment, citing Thompson v. City of 
Louisville, 362 U.S. 199 (1959), and that without such a 
showing, no federal question was presented. 

(2.) With respect to appellant's second contention 
that the prosecution had.committed misconduct by failing to 
corroborate evidence elicited from prosecution witnesses, 
tuewaistrict court held that there is no constitutional muty 
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to corroborate the testimony of an eye witness who was not 
an accomplice, and that therefore there was no constitu- 
tional merit to appellant's charge in this respect. Thus, 
the court held, that while the prosecution had the duty not 
to misrepresent evidence or to engage in deliberate conceal- 
ment or nondisclosure of Haterial evidence, there was no 
duty on the State to corroborate evidence in the absence of 
a statutory command. 

(3.) Finally, the Court held that, despite appel- 
lant's allegations that he had had inadequate counsel during 
the course of his appeal in the California state courts, 
appellant had failed to allege sufficient facts to bring him 
Werhin the purview of Brubaker v. Dickson, 310 F.2d 3057 32 
(9th Cir. 1962). On the contrary, the court noted that an 
examination of the state appellate record as established by 
the decision of the Supreme Court in People v. Hicks, supra, 
showed that in fact the conduct of counsel on appeal was not 
feryoveus. For these reasons, therefore, the court denied 
appellant's petition. 

On June 2, 1967, appellant filed a motion for 
reconsideration (CT 29-36, 37-42), which was denied by the 
G@iecaerer court on June 13, 1967 (RT 43). Appellant then 
filed an application for a certificate of probable cause and 
for leave to appeal in forma pauperis (RT 44-62). Although 
appellant's application was not timely filed, the district 
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court, on July 5, 1967, excused the lack of timeliness and 
ordered that a certificate of probable cause issue (RT 64-65). 
Accordingly, this appeal follows. 

The question involved in this appeal is: whether 
the district court properly dismissed appellant's petition 


fOrevri1teef habeas corpus. 


ARGUMENT 
i es 

THERE IS NO MERIT IN APPELLANT'S CONTENTION 

TAL HE tS ENTITLED TO HABEAS CORPUS RELIER. 

AND ACCORDINGLY, THE DISTRICT COURT PROPERLY 

DISMISSED APPELLANT'S PETITION. 

There is no merit whatsoever in any of the con- 
tentions urged by appellant as a basis for affording him 
federal habeas corpus relief, and accordingly the district 
court properly dismissed his petition for writ of habeas 
corpus. At the outset, it should be noted that appellant 
does not renew here the contention raised below that his 
conviction was based upon insufficient evidence. Similarly, 
he does not urge here again that the State failed to cor- 
roborate testimony of a prosecution witness. Indeed, in 
view of the clear case authority holding that neither of 
these grounds constitutes a basis for habeas corpus relief, 


it is clear that neither of these contentions could be 
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properly raised here. ~ 

Appellant does contend however that his conviction 
must be set aside because he was inadequately represented by 
counsel at the appellate level as well as at the trial level. 
His contention that he had ineffective representation of 
counsel at the trial level, however, cannot be considered 
here, since never having been presented to the federal 
district court it is a contention raised here for the first 
Pivemenuenes Vv. Wilson, 365 F.2d 596 5,6597 (9th Cim. 1966), 
Miller v. Gladden, 341 F.2d 972, 975 (9th Cir. 1965). 
Furthermore, appellant has failed to establish that this 
matter was ever presented to the state courts. 

In any event, appellant's contention that his 
trial counsel was incompetent because he failed to raise 
the defense of intoxication is so conclusionary and general 
as to be without merit. Dalrymple v. Wilson, 366 F.2d 183, 
185 (9th Cir. 1966). It is urged without particularity as 
to whether it would have been a valid defense, if true, and 


without regard to the fact that intoxication, while a 


2s See e.g., Fernandez v. Klinger, 346 F.2d 210 (9th 
Cir. 1965), cert. denied, 382 U.S. 895; and Martinez v. 
Patterson, 371 F.2d 815 (10th Cir. 1966), holding that it is 
only when a conviction is so totally devoid of evidentiary 
support as to be invalid under the due process clause, that 
habeas corpus relief is warranted. And, see also Wampler v. 
Warden, Maryland Penitentiary, 224 F.Supp. 37, 40 (D.Md. 
1963), holding that the failure of the state to corroborate 
the testimony of a witness is an evidentiary matter which is 
not to be considered in a federal habeas corpus proceeding. 
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relevant factor in determining purpose, motive, or intent is 
not, in and of itself, an excuse for the commission of a crime. 
See Calif. Pen. Code § 22. 

Moreover, the defense of intoxication raised here 
for the first time is inconsistent with appellant's earlier 
sworn denials of having committed the first burglary when the 
sex offenses occurred (RT 9), and only a supplemental part of 
his defense to the second burglary, when, in explanation of 
how his fingerprints had been found inside the house, he 
stated that his presence there was requested by a young woman 
beckoning him to come in. (RT 8-9). Thus, appellant's 
attempt to "fault" his trial counsel for having failed to 
present a defense of intoxication must be rejected. 

Appellant's contention that he was ineffectively 
represented by counsel at the appellate level, is equally 
without merit as the district court below concluded. Thus 
appellate counsel succeeded in reversing a sentence improperly 
imposed upon appellant contrary to the California multiple 
punishment statute. Although appellant criticizes his 
appellate counsel now for failing to raise the question of 
insufficient evidence to sustain his conviction, we think the 
simple answer to this contention is contained in a statement 
set forth by the California Court of Appeal that: 

"Appellant does not question the sufficiency of 
mene evidence. It is clear that the evidence 
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amply sustains the conviction." 
ioeueewtace Or that conclusion by the court, it is clear 
that appellate counsel did the best that he could under the 
eircumstances. 

Finally, appellant argues that it is unconstitu- 
tional for Penal Code section 654 prohibiting multiple 
punishment and Pen. Code § 671 declaring the term of sentence 
to be life when a maximum term of sentence is not otherwise 
set forth, to be construed "so as to foreclose appellant 
from attacking the validity of his conviction." AOB 6. 

We must confess that we do not understand appellant's argu- 

ment in this respect. We can only note that there is nothing 
in either of these code sections or any other, which requires 
appellant or any other prisoner to serve an invalid sentence. 

We respectfully submit therefore, that since the 
contentions raised by appellant are totally without merit, 
appellant is not entitled to habeas corpus relief, and that 
Ticmaumerrct court properly dismissed his petition for writ 


of habeas corpus. 


CONCLUSION 
For the reasons set forth above, we respectfully 


submit that the order of the district court must therefore 


be affirmed. 
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